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Racine, Kamloops, Perka, Guerin, Singh, Big M Drug Mart, Operation Dismantle, Hill,
Kosmopoulos, Pelech, Morgentaler, Crocker, Andrews, Vorvis, Tock, Lavallee, the Prostitution
Reference, Hess/Nguyen, McKinney.
These names have undoubtedly been indelibly impressed upon the consciousness of all
students enrolled in law school after 1992. A good number of them are widely known
among the Canadian public. The cases they represent are regularly relied upon by
practising lawyers and have been the subject of heated academic commentary and
debate. Justice Wilson, the first woman to be appointed to the Supreme Court of Canada,
sworn in on 30 March 1982, less than three weeks before the Charter of Rights and
Freedoms became law, wrote memorable judgments in each of these leading cases. She
was, as the chapters that follow demonstrate, a prolific writer, and by the time her
tenure at the Supreme Court ended in 1991, she had left an enduring mark, authoring an
opinion in 179 cases.1
On the one hand, Bertha Wilson might seem an unlikely person to have claimed
such an important role in the Canadian legal imagination. She was something of an
outsider, born in Kirkcaldy, Scotland, in 1923. She immigrated to Canada in 1949.2 She
came to law later in life, enrolling at Dalhousie Law School at thirty‐one years of age.
She faced a number of barriers because of her gender. In many of her career choices, she
was one of the first women to occupy the position: she was one of the early women law
students at Dalhousie; she was the first woman to be hired by the firm Osler, Hoskin &
Harcourt (in 1959), the first lawyer to head that firm’s research department, and the first

woman to become a partner.3 In 1975 she was the first woman to be appointed to the
Ontario Court of Appeal.
On the other hand, her personal qualities foreshadowed success. She had an
enormous capacity and enthusiasm for hard work and a wide‐ranging and irrepressible
intellectual curiosity.4 She was devoted to assisting in sustaining a flourishing
community as reflected in her strong commitment to the legal profession, to public
service,5 and to a civil society.6 She had a happy marriage, with a husband who both
supported her career and was a partner in the work at home, without the demands of
children.7 Once on the bench, she had a high regard for those who preceded her8 and a
strong sense of the importance of the judge’s role as the purveyor of incremental
change.9
Bertha Wilson died on 28 April 2007. Her passing presented a moment for
reflection on her contributions to law and legal practice, and an impetus to situate her
work in its current context. The chapters in this book reveal several dimensions, or
themes, of Bertha Wilson’s multi‐faceted talents and career.
…
The chapters in the collection are grouped into three parts: Foundations,
Controversy, and Reflections. The first explores Justice Wilson’s contributions in the
areas often considered to be building blocks of the common law system, including
property law, contract law, and fiduciary duties. These areas were the core of Wilson’s
legal practice at Osler and also the subject of her earliest articles after she graduated
from law school.36 Few commentators have explored her work in these areas.37
Part 1 opens with a chapter authored by Angela Fernandez and Beatrice Tice,
which sets Justice Wilson’s private law expertise in context by detailing her efforts to
establish a research practice and department at Osler. On one level, the chapter presents
a social history of law firm practice in the period from 1958 to 1975. It is rich with
original research thanks to the extensive interview data gathered by the authors, who
interviewed several of the lawyers who worked with Wilson during her time at the firm.
The chapter reveals Wilson’s meticulous and careful work habits, her facility with
systems and processes, and her ability to press lightly at the boundaries and to “get
along” and “fit in” without upsetting the entire workings of networks and practices that
predated her arrival. These skills, along with the development of the extensive and in‐
depth legal knowledge of many areas of law required for the client service she provided
in her practice, prepared her for the challenges she would face upon her move to the
bench in 1975.
In Chapter 2, Larissa Katz focuses on Justice Wilson’s property law
jurisprudence. She underlines Wilson’s early interest in property law and her
enthusiasm for the subject (indeed, she won a scholarship, which she did not pursue, to
undertake graduate work at Harvard in property law and nuisance). After a brief tour of
Justice Wilson’s property law contributions on the bench, the chapter turns to a
rehabilitation of her decision in Keefer, a case addressing adverse possession, or
squatters’ rights, which the author argues has been misunderstood.

Building on the idea that Justice Wilson was an able technician, well versed in
the difficult areas of private law, Chapter 3, by Janis Sarra, explores Justice Wilson’s
development of the concept of fiduciary obligation in the corporate and commercial law
areas and the use of equitable remedies when those obligations are breached. Sarra’s
illustration of how Justice Wilson imported equitable principles into commercial law
reveals Wilson’s ability to abstract from legal categories that appear closed to broader
underlying principles. It also underlines Justice Wilson’s ability to draw connections
between different areas of the law in the search for those broad and unifying principles.
Chapter 4 turns to Justice Wilson’s contract law decisions, and here Moira
McConnell addresses whether Wilson was primarily a skilled and careful technician,
gradually developing but not altering the principles found in the common law, or an
innovator bringing a unique perspective to the application of those principles.
Ultimately, McConnell suggests that Justice Wilson was perhaps a bit of both. In
arriving at this conclusion, she reviews a broad sample of Justice Wilson’s contract law
cases. The review reveals Wilson’s preoccupation with reasonableness, fairness, and
justice.
Wilson’s willingness to recognize in the law the fullness of what it is to be
human, including, for example, her recognition of the emotional side of human
relationships, is one element of her judging that perhaps most distinguished her from
those who preceded her on the Supreme Court. Part 1 concludes with Chapter 5,
Shannon O’Byrne’s illustration of how Justice Wilson provided the groundwork
required to give emotions their due in the area of intangible loss in contract law.
O’Byrne’s analysis reviews the deep‐rooted history of the devaluation of emotion in law
and sets Justice Wilson’s unique contributions in this area into their broader context ‐‐ a
context that enabled judges to strenuously resist the incursion of emotion into their
reasons and remedies.
Part 2 of the collection (Controversy) examines Justice Wilson’s publicly
controversial contributions, largely in the area of public law. Although a number of
scholars have explored her contributions in these areas, these chapters seek to take the
analysis further, setting them in their wider social and economic context, and in the light
of the subsequent developments in the law.
Part 2 opens with Chapter 6, by Elizabeth Adjin‐Tettey, which examines the tort
of discrimination. During her tenure on the Ontario Court of Appeal, Justice Wilson
authored a judgment that would have enabled courts to develop a tort of discrimination.
This opening was, however, quickly closed by the Supreme Court, which held that
provincial human rights codes present complete systems of justice that preclude
discrimination claims through the common law. Adjin‐Tettey argues that a separate tort
action for discrimination would rectify what has become a two‐tier system of access to
justice for victims of discrimination. Her piece is particularly timely since the Supreme
Court revisited this issue in a 2008 decision and again concluded (contrary to Justice
Wilson’s holding in Bhadauria) that, at least at this time, there is no separate actionable
tort of discrimination.

The regulation of prostitution has posed innumerable challenges for judges and
legislators. In Chapter 7, Janine Benedet sets Justice Wilson’s contributions to the
jurisprudence on the criminal law regulating prostitution‐related activities within
various paradigms of prostitution. She argues that few commentators (and perhaps
fewer judges) explicitly recognize the importance of the paradigm they embrace in their
analysis of the criminal laws of prostitution; however, Justice Wilson at least appears to
have perceived that, by and large, the paradigm chosen predetermines the legal
outcome. Given that there are two cases currently before the courts that challenge
Canada’s prostitution‐related offences, Benedet’s piece is a timely and significant
contribution.
In Chapter 8, Isabel Grant and Debra Parkes turn to criminal law defences,
reviewing the contributions of Justice Wilson to locating law, and these defences in
particular, within their social context. Wilson’s developing understanding of equality in
criminal law is traced through three of her most significant decisions ‐‐ Perka, Hill, and
Lavallee. The authors argue that courts need to build on Justice Wilson’s analysis by
extending a contextual inquiry beyond the facts of particular cases and into the social
context of the particular criminal law defence itself, situating that defence within
historical and existing inequalities.
Chapter 9 moves from criminal law to family law but remains focused on the
importance of context. Gillian Calder examines the significance of the role of time and
prevailing attitudes and values in Racine. She locates the decision within the residential
school experience and the sixties scoop, and the subsequent scholarship on Racine and
the law that builds the case. Ultimately, the author urges courts (and scholars) to be
conscious of the relationship between law, culture, and time, and to interrogate the
linear, liberal, and individual conception of time reflected in many child welfare
adjudications.
Part 2 concludes with Chapter 10, Susan Boyd’s review of Justice Wilson’s child
custody and access decisions. Justice Wilson’s family law decisions have been much
critiqued by feminist scholars, and many have been considered highly controversial.
Boyd locates them in their broader context by situating them within the shifting socio‐
legal norms relating to children, family, motherhood, and fatherhood. Perhaps not
surprisingly, given her penchant for writing in dissent, in five of the seven judgments
analyzed by Boyd, Justice Wilson was writing in dissent. Ultimately, Boyd explains
Justice Wilson’s decisions by reference to the law reform movements of the time,
concluding that, though some of her decisions exposed the impact of patriarchal norms
on the development of the law, others laid the groundwork for the mother blaming that
has arisen in subsequent child custody decisions.
Part 3 of the collection (Reflections) includes chapters that provide an overview
of Justice Wilson’s contributions to the law and the legal profession. It opens with
Chapter 11, by Beverley Baines, which squarely addresses the question of whether
Bertha Wilson can be called a feminist judge. In evaluating Wilson’s commitment to
substantive equality, Baines discusses three of her most contentious decisions ‐‐ Pelech,
Morgentaler, and Hess; Nguyen. Like Calder and Boyd (in Chapters 9 and 10), Baines

identifies the effect of the passage of time and changing attitudes and values on our
reading of these decisions. She offers a new lens through which to examine Justice
Wilson’s decisions ‐‐ gender theory ‐‐ which requires interrogating the distinctions
between sex and gender. Baines concludes that, at least by the standards of her time,
Justice Wilson could be called a feminist judge, although she notes that whether these
three judgments line up with contemporary gender theory will require building further
on the analysis she provides in the chapter.
In Chapter 12, Marie‐Claire Belleau, Rebecca Johnson, and Christina Vinters
provide systematic empirical evidence in approaching the question of what kind of
difference Justice Wilson made. They explore the degree to which Wilson was able to
manifest judicial creativity through her authorship of concurrences and dissents. Their
analysis confirms her willingness to express a contrary opinion and point of view; in
particular, it emphasizes her high rate of writing separate opinions and her lower rate of
signing them.
In Chapter 13, a more personal account of Bertha Wilson, Lorna Turnbull
addresses her importance as a role model. In innumerable accounts of Wilson, authored
on her appointment to both benches, upon her retirement, and at her death, women
emphasize her significance as a role model. Yet, this element of her life is hard to
theorize and hence has received little sustained attention. In her chapter, Turnbull
situates her own relationship with Bertha Wilson within the context of the literature on
role modelling. Turnbull’s analysis reveals the importance not only of the professional
accomplishments of role models, but also of their personal attributes.
Chapters 14 and 15 address Bertha Wilson’s contributions to the Canadian Bar
Association Task Force on Gender Equality in the Legal Profession and some of its
ramifications for judicial education. These aspects of Wilson’s work have been almost
entirely ignored by commentators in the past, despite the fact that her contributions to
women’s advancement in the legal profession and to the process of judging and
education of judges were significant. In Chapter 14, Melina Buckley, who participated
with Wilson on the task force, recounts its formation and history, details its workings,
and discusses the release of its report. Her analysis provides some insight into Wilson’s
meticulous, thorough, and thoughtful nature, as well as supports the many accounts of
Wilson’s industry. It also underlines the effect of these kinds of processes on the
education of those involved in them.
In Chapter 15, Rosemary Cairns Way and Brettel Dawson use Bertha Wilson’s
public commitment to reconceptualizing the judicial role and her public stance on the
importance of judicial education as the jumping‐off point for a detailed social history of
the evolution of social context education in Canada. The authors have each played
central roles in the National Judicial Institute’s social context education program and are
therefore well positioned to recount this previously untold story. They conclude the
chapter by referring back to Justice Wilson’s own words from her Betcherman Lecture,
leaving the reader on the optimistic note that women judges and women lawyers can
and will continue to make a difference.

The collection ends with Chapter 16, by Mary Jane Mossman, which queries the
silences in Bertha Wilson’s story. To explore the way in which gender was both present
and absent from the text of Wilson’s life, Mossman focuses on three of her decisions ‐‐ Re
Rynard, Pettkus, and Pelech ‐‐ and challenges a linear story of the evolution of Wilson’s
ideas. She urges the reader to explore Wilson’s non‐Charter decisions more carefully,
something this collection begins to do, as a way of better understanding Wilson the
woman. Finally, she concludes by returning to the importance of considering how
Wilson’s relationship with the male legal world would have influenced her feeling that
she needed to prove herself repeatedly, as well as how the male lawyers in her world
might have assisted her in her judicial appointments and other career successes.

Notes
1
See Chapter 12 for a review of Justice Wilson’s authorial patterns while on the
Supreme Court.
2
For a discussion of the characterization of the relationship between Bertha
Wilson’s gender and her immigrant status, see Chapter 16 at 298‐99, this volume.
3
For details, see Chapter 1, this volume.
4
A review of Justice Wilson’s many speeches reveals an astonishing familiarity
and comfort with many philosophers, legal scholars, literary scholars and
authors, and political theorists, including, simply to illustrate, Aristotle, James
Boswell, Robert Burns, Marc Connelly, Peter de Vries, Carol Gilligan, David
Hume, Jane Jenson, Duncan Kennedy, Roscoe Pound, Peter Russell, and Henry
Marshall Tory, among many others, despite her statement that she “went to
university against [her] will.” See Susan Lightstone, “Bertha Wilson: A Personal
View on Women and the Law” National (August‐September 1993) 12 at 12.
5
For example, Bertha Wilson sat on the Board of Trustees of the Clarke Institute of
Psychiatry, the Toronto School of Theology, and the Canadian Centre for
Philanthropy, was Chair of the Rhodes Scholarship Selection Committee
(Ontario), and was a member on the Board of Governors of Carleton University.
6
In a 1993 interview with Susan Lightstone, Justice Wilson stated, “I could never
complain about paying taxes.” See Lightstone, supra note 4 at 12.
7
Indeed, her partner, the Reverend John Wilson, reportedly shared in a good
many of the household tasks during their marriage. His 28 June 2008 obituary in
the Ottawa Citizen states that, since her death on 28 April 2007, “life has been
kind of a shadowland, punctuated with memories of a wonderful partnership,
where we shared joys and sorrows, disappointments and triumphs.” John
Wilson’s Obituary, Ottawa Citizen (28 July 2008) E7.
8
See e.g. her comments on her 30 March 1982 Supreme Court of Canada swearing‐
in: “I can only pray that by being a true servant of the law, I can in some measure
worthily follow in the footsteps of the distinguished predecessors who have sat
on this Bench before me.” Bertha Wilson, “The Honourable Madame Justice
Bertha Wilson” (1982) 16 L. Soc’y Gaz. 172 at 179.
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See e.g. her reportedly incendiary (and yet surprisingly tame) speech “Will
Women Judges Really Make a Difference?” where she reflects that “[c]hange in
the law comes slowly and incrementally; that is its nature.” Bertha Wilson, “Will
Women Judges Really Make a Difference?” (1990) 28 Osgoode Hall L.J. 507 at
507.
A phrase Justice Wilson used in her Betcherman Lecture, supra note 9 at 521.
See Alan Watson, “The Scottish Enlightenment, the Democratic Intellect and the
Work of Madame Justice Wilson” (1992) 15 Dal. L.J. 23.
See Chapter 4, this volume, for an analysis of Justice Wilson’s willingness to
“enter the skin” of litigants and her penchant for reasonableness, fairness, and
justice.
See her remarks in “Women and the Canadian Charter of Rights and Freedoms”
(Keynote address to the “Tenth Biennial Conference Healing the Past, Forming
the Future” of the National Association of Women and the Law, 19‐21 February
1993) at 4.
See Hester Lessard, “Equality and Access to Justice in the Work of Bertha
Wilson” (1992) 15 Dal. L.J. 35.
See e.g. Chapters 10 and 16, this volume.
See in particular Chapters 2 and 5, this volume.
See the question posed by Marie‐Claire Belleau, Rebecca Johnson, and Christina
Vinters in Chapter 12, this volume: “[T]his woman judge did indeed make a
profound difference. But the inevitable rejoinder arises: What kind of difference?”
at 229.
Carol Gilligan, In a Different Voice: Psychological Theory and Women’s Development
(Cambridge, MA: Harvard University Press, 1982). See in particular the
discussion in Chapter 15 at 281, this volume.
In this vein, see the questions posted at the end of Chapter 16, this volume.
Bertha Wilson, “A Choice of Values” (1961) 4 Can. Bar J. 448 at 449‐57; Bertha
Wilson, “Equity and the Tenant for Life” (1960) 3 Can. Bar J. 117.
But see Maureen Maloney, “Economic Actors in the Work of Madame Justice
Wilson” (1992) 15 Dal. L.J. 197.
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